Schenck v. the United States, 1919
The Crime: 


Charles Schenck was an American socialist, the Secretary of a local of the Socialist Party of America. He was arrested, indicted and tried for distributing 15,000 subversive leaflets to prospective military draftees during World War I. The leaflets urged the potential draftees to refuse to serve if drafted, on the grounds that it constituted "involuntary servitude", which is prohibited by the 13th Amendment.  

The Case: 


The federal government's position was that Schenck's actions violated the Espionage Act of 1917.  Schenck was convicted, but appealed to the United States Supreme Court, arguing that the court decision violated the First Amendment of the United States Constitution.

The Verdict: 

The Court, in a unanimous opinion written by Justice Oliver Wendell Holmes, Jr., held that Schenck's criminal conviction was constitutional. The First Amendment did not protect speech encouraging insubordination, since, "[w]hen a nation is at war many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight, and that no Court could regard them as protected by any constitutional right." In other words, the court held, the circumstances of wartime permit greater restrictions on free speech than would be allowable during peacetime.  In the opinion's most famous passage, Justice Holmes sets out the "clear and present danger" standard: "The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent." This case is also the source of the phrase "shouting fire in a crowded theatre," a misquotation of Holmes' view that "The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic."
As a result of the 9-0 decision, Charles Schenck spent six months in prison.
Abrams v. the United States, 1919

The Crime: 


On 23 August 1918, Jacob Abrams, a Russian immigrant and an anarchist, was arrested in New York City along with several of his comrades, among them Molly Steimer, Hyman Lachowsky, and Samuel Lipman.  They had written, printed, and distributed two leaflets, one in English and one in Yiddish, which condemned President Woodrow Wilson for sending American troops to fight in Soviet Russia.  The Yiddish leaflet also called for a general strike to protest against the government's policy of intervention.  
The Case: 


Abrams and the others were indicted under the Sedition Act of 16 May 1918, which made it a crime to “willfully utter, print, write, or publish any disloyal, profane, scurrilous, or abusive language” about the United States' form of government, or to “willfully urge, incite, or advocate any curtailment of production” of things “necessary or essential to the prosecution of the war … with intent by such curtailment to cripple or hinder the United States in the prosecution of the war.” Tried in October 1918 before federal district court judge Henry DeLamar Clayton, Jr., they were found guilty and sentenced to 15 to 20 year prison terms. 
The Verdict: 

Supreme Court Justice John H. Clarke's majority decision in Abrams closely followed Holmes's reasoning in Schenck v. the United States, 1919.  The leaflets created a clear and present danger, Clarke said, because they had been distributed “at the supreme crisis of the war” and amounted to “an attempt to defeat the war plans of the Government.”  Moreover, he continued, even if the anarchists' primary purpose and intent had been to aid the Russian Revolution, the general strike they advocated would have necessarily hampered prosecution of the war with Germany.  Holmes, dissenting form the majority opinion, now declared that “constitutionally” congress “may punish speech that produces or is intended to produce a clear and imminent danger that will bring about forthwith certain substantive evils that the United States constitutionally may seek to prevent.” Holmes denied that “the surreptitious publishing of a silly leaflet by an unknown man” created such a danger, and he denied, too, the existence of the requisite intent, since Abrams' “only object” was to stop American intervention in Russia. Holmes reasoned that the First Amendment protected the expression of all opinions “unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the country.”

